
BEFORE THE HON’BLE NATIONAL GREEN TRIBUNAL 

SOUTHERN ZONAL BENCH, CHENNAI  

 

O.A..No.      1  8 8      of 2021 

 

S.Sakthivel………………………………………………………………….……….……………….Applicant 

Vs 

Ministry of Environment, Forests and Climate Change and others….…. Respondents 

 

CHRONOLOGY OF EVENTS  

 

Sl 

No.  

Date Event  

1 14-09-2006 EC notification stating that Building and 

Construction projects having built up area > 20,000 

sq mts and < 1,50,000 sq mts comes under category 

under 8 (a) .S.O.(E) 1533(E) 

 

01-72 

2 22-12-2014 

[Set aside by 

the Kerala 

High Court] 

S.O. 3252 (E) Building and Construction projects 

having built up area > 20,000 sq mts and < 1,50,000 

sq mts comes under category under 8 (a)  but 

excluded projects activities such as industrial sheds, 

schools, colleges, hostels for educational institutions 

from taking EC  

 

73-76 

3 09-06-2015 Medical universities/institutes the component of 

Hospitals will continue to require prior EC  

 

77 

4 15-11-2018 

[Kept in 

abeyance by 

the orders of 

NGT-PB]  

Amendment made to the MoEF notification 

increasing area to > 50,000 sq mts S.O. 5736 (E )  

78-81 

5 23.12.2022 NGT disposed of the matter stating that there will be 

no prejudice if such stay continues till any further 

step is taken in the matter after an expert study and 

conscious decision, as per law. This pertains to 

14.11.2018 notification. O.A.No.1017 of 2018  

82-99 



6 06-03-2024 High Court judgment setting aside Notification dated 

22.12.2014 and quashed. The respondent authority 

has been given liberty to fresh notification, in 

accordance with law. WP(C)No.3907 of 2016  

100-128 

 

Dated this the 8th August, 2024.  

                                                                                    

Counsel for the 8th Respondent 
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~ ~o "ito 1@"o-33004/99 REGD. NO. D. L.-33004/99

EXTRAORDINARY
'iWTII-~ 3-~-~ (ii)

PART II-Section 3-Sub-section (ii)
~ ~ \IICfl(~((1

PUBLiSHED BY AUTHORiTY

~. 2615]
No. 2615j

~ ~, ~. ~ 22, 2014/m 1, 1936
NEW DELHi, lYiOr-..JDA\',DECEl\-IBER 22, 2014lP1\USA 1, 1936

if{~. 22 ~e+<il(.2014

0fiT.3lT.3252(ar).-~ m~, Q4TCI(O( (~) FPn:r, 1986 ~ ~ 5 ~ \jq"-~ (3) <fit
aN~ ~,~. 0fiT.3lT. 1533 (or) ~ 14 ff1dkl(, 2006 (~ ~ ~ q!("lTC'( ~ ~

~ 'T4T~) '-fiT ~ ~!(IT~ W ~~, ~.0fiT.3lT.2319 (or) ~ 11 ff1dkl(, 2014 (~~ ~ ~
~ ~ 'T4T ~) mu, '+lTta"~ ~, 6lmaRUf, .'mlT 2, ~ 3, \jq"-~ (ii) it ~ cfiT ~ :41", ";fl ~

~ it ~ m~ ~ <fit ~mcr<IT ~ \ftfl ~ ~ ~ <fit "STft't<ri \if'1dT CfiT ~u ~ <fit
~ it me ~ <fit 3lC1"fiT~ '+ftct1:3lTWr at< ~ ~ f.m: lf1J;.~;

3TCf:3R~~, q)~fa,(ol (~)~, 1986=i:):;~5~\3'1-~(3) ~~('E.f)=i:):;~~

\3CRf Q4TCI(OI ("~R!!;lUT)~, 1986 (1986 0fiT29) <fit an:T 3 cfiT \3'1-an:T(1) at< \jq"-an:T(2) ~ ~ (v)
mu >rWfl(~ 0fiT~ ~ ~ \3CRf ~ it f.l4"'1R1f€1d at< ~l(IT~ ~ ~, or~ :-

~ ~ it ~ it m (1) ~ orm ~/~f.l+lTOI Qf{""i';jj'1lct~ at< ~ ~
.....1QA;+(""'.;,..l~;jj'1~I*it~~ 8 at< ~ 8(Cfi)(f~ ~ 8(~) ~ Fclf.lfe:<SGm~ S1FclfQ41 ~ B1R q(

f.l4='1Rtf€la~, ~ at< S1f4f£c4i oo~, ~:-
50530112014 (I)

..
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2 THE GAZETTE OF INDIA: EXTRAORDINARY [PART II-SEC. 3(ii)]

(1) (2) (3) (4) (5)

~m liif.l~Tol q~-"I'il"I~ m~ 3lh: ~mrn qft-"I'il"I~
"8

8('l» ~ 3lh: >20000 Cflf ~ ~ ~ ~ ~ ~ ~ IIf.tflfa" ~' <tiT,

liif.l:qfol 3lh: < 1,50,000 ~~'1{~ ~m31I""&IRij ~~~if
qf{4"'1'il"11~

Cflf~~
mmfifij- ~ <]"<IT~ ~ ~ ~ 3lh: 3lr<:f

~
Wn- ~ '4T ~ ~ '+fCr'1"/liif.l'"lTOIqf~AI"1"1lalf ~
~~~<]"<IT~ I
fZo:roT 1 f."' 1:[ "if ""'IT: q "'-..1'il"1I m 'hI 'h<:'1ICfl , 3flilll'h
~, 1"4'il1<:'14,:q€I11"4'il1<:'14,r<~ ~* ~~
~13IIClI~ r<~ -.r@ ~ ~ ~ ~ ~
q4TCI,(ofl4 ~~ irfr 3lh: ~ ~ ~a;:r, Cfllf

'Jf<:'1'-m:!ff1lT iflT ~r<-:;:p:f m 3lh: ~ 1'1': ~
~1'"l11l41~ '+lB1 t?t en ~'R:~ I

I I I I
fZo:roT 2 : ""ffiW'{UT r<ffi"~ -.r@ ~ I

I
- . I

>1,50,000 Cflf ~ 3lh: ~ Frm.::ur ~ '~1" qf{4"'1'il"11~

~~<tiT~ ~if~~1

I OM ~ ~ I fZo:roT : ""ffiW'{UT r<ffi"~ 'i1tf ~ I

I 8("€f) I ~ _ 3l'R I
t t~ ~t

qft41'il"1I~

[1:fiT. B'. 19-2-2013-~. III]

+RR-~~,~~

~: ~ f.f4+r 'l1ffif ~ ~, a:rmW'{UT, m<r 2, '€is 3, ~-'€is (ii) if ~ B'. iflT.3lT. 1533(31'),
~ 14 ~, 2006 IDU ~ ~ lfl:!;~ 3lh: f.l1='11'j~ I'( 1:fr<~ B'r<ITa;:r~ lfl:!;:-

1. iflT.3lT. 1737(31'), ~ 11 ~, 2007;

2. iflT.3lT. 3067(31'), ~ 1 ~, 2009;

3. 'ofiT.3lT. 695(31'), ~ 4 $, 2011

4. iflT.3lT. 2896(31'), ~ 13~, 2012;

5. iflT.3lT. 674(31'), ~ 13lfT'lf, 2013;

6. iflT.~. 2559(31'), ~ 22 3llffif, 2013;

7. iflT.3lT. 2731(31'), ~ 9~" 2013;

8. iflT.3lT. 562(31'), ~ 26~, 2014; afR

9. iflT.3lT. 1599(31'), ~ 25 ¥, 2014
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MINISTRY OF ENVIRONMENT, FORESTS AND CLIMATE CHANGE

NOTIFICATION

New Delhi, the 22nd December, 2014

S.O. 3252(E).-Whereas, a draft notification further to amend the notification number S.O 1555(E), dated the
14th September, 2006 (hereinafter referred to as the principal notification), was published, as required under sub-rule (3)
of rule 5 of the Environment (Protection) Rules, 1986 in the Gazette of India ,Extraordinary, Part II, Section 3, Sub-
section (ii) vide number S.O. 2319, (E) dated the 11th September, 2014 (hereinafter referred to as the said notification),
inviting objections and suggestions from all persons likely to be affected thereby within a period of sixty days from the
date on which copies of Gazette containing the said notification were made available to the public;

And whereas, copies of the said notification were made available to the public on 11th September, 2014;

And whereas, no objections or suggestions have been received in response to the said notification within the

specified period of sixty days;

Now, therefore, in exercise of the powers conferred by Sub-section (1) and clause (v) of Sub-section (2) of
Section 3 of the said Environment (Protection) Act, 1986 (29 of 1986) read with clause (d) of sub-rule (3) of rule 5 of the
r::_,,;;~_"'::~"t (DrAtp~t;r"'~ Pll1,.~ 19Rfi, the__Ce__ntra__t_ Cl_To_ve_.rnmenthereby makes the following amendments in the said
,L....,.llVl.lV.lllLl",,lI,,, \1. lV ••••..••..••••V.L .••j .•.•..•..•.•"' •..•., - -- - - -

notification, nameiy:-

In the principal notification, in the Schedule, under C01UlT.ul (1), for item 8 relating to Building/Coustruction
Projects/Area Development Projects and Townships and sub-items 8 (a) and 8 (b) and the entries relating thereto,
specified there under, the following item, sub-items and entries shall be substituted, namely:-

(1) (2) (3) (4) (5)

"8
Building or Construction projects or Area Development projects and Townships

8 (a) Building and >20000 sq.mtrs The term "built up area" for the purpose of this notification

Construction and < 1,50,000 the built up or covered area on all floors put together

projects sq. mtrs. of including its basement and other service areas, which are

built up area proposed in the building or construction projects.

Note 1.- The proj ects or activities shall not include

industrial shed, school, college, hostel for educationa

institution, but such buildings shall ensure sustainable

environmental management, solid and liquid waste
management, rain -water harvesting and may use recyclec
materials such as fiyash bricks.

Note 2.- "General Conditions" shall not apply.

8 Townships Covering an area A project of Township and Area Development Projects

and Area of> 50 ha and or covered under this item shall require an Environmen

Development built up area> Assessment report and be appraised as Category 'Bl'

Projects 1,50,000 sq. mtrs Project.

Note.- "General Conditions" shall not apply.

[F. No. 19-2/2013-IA-IlI]

rvL.•••NOJ KUMAR SINGH, 1t. Secy.
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Note: The principal rules were published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (ii) vide
Notification Number S.O. 1533(E), dated the 14th September, 2006 and was subsequently amended as follows:-

l. S.O. 1737 (E), dated the 11th October, 2007;

2. S.O. 3067 (E), dated the 1st December, 2009;

. 3. S.O. 695 (E), dated the 4th April, 2011;

4. S.O. 2896 (E), dated the 13th December, 2012;

5. S.0.674(E), dated the 13th March, 2013;

6. S.O. 2559 (E), dated the 22nd August, 2013 ;

7. S. O. 2731 (E), dated the 9th September, 2013;

8. S. O. 562(E), dated the 26th February 2014; and

9. S. O. 1599(E), dated the 25th June, 2Q14.

Printed by the Manager, Government of India Press, Ring Road, Mayapuri, New Delhi-l l 0064
and Published by the Controller of Publications, Delhi-l l 0054.
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6685 GI/2018 (1) 

 

 

jftLVªh laö Mhö ,yö&33004@99 REGD. NO. D. L.-33004/99 

 
 

vlk/kj.k 
EXTRAORDINARY 

Hkkx II—[k.M 3—mi&[k.M (ii) 
PART II—Section 3—Sub-section (ii) 

izkf/dkj ls izdkf'kr 
PUBLISHED BY AUTHORITY 

 la- 4519] ubZ fnYyh] c`gLifrokj] uoEcj 15] 2018@dk£rd 24] 1940   
No.  4519] NEW DELHI,  THURSDAY,  NOVEMBER  15,  2018/KARTIKA  24,  1940 पया�वरणपया�वरणपया�वरणपया�वरण, , , , वनवनवनवन    औरऔरऔरऔर    जलवायुजलवायुजलवायुजलवायु    प�रवत�नप�रवत�नप�रवत�नप�रवत�न    मं
ालयमं
ालयमं
ालयमं
ालय    अिधसूचनाअिधसूचनाअिधसूचनाअिधसूचना    नई �द�ली, 15  नव�बर, 2018     काकाकाका....आआआआ....5736(5736(5736(5736(अअअअ))))....--भारत सरकार के त�कालीन पया�वरण और वन मं�ालय क� अिधसूचना सं. का.आ. 1533(अ) तारीख  14 िसत� बर, 2006 का और संशोधन करने के िलए पया�वरण (संर)ण) िनयम, 1986 के िनयम 5 के उपिनयम (3) के खंड (घ) के साथ प*ठत पया�वरण (संर)ण) अिधिनयम, 1986 क� धारा 3 क� उपधारा (1) और उपधारा (2) के खंड (v) -ारा .द/ शि1य2 का .योग करते 5ए का.आ. 1132(अ), तारीख 13 माच�, 2018 -ारा .कािशत �कए गए थे, भारत के राजप� म8 उ1 अिधसूचना के .काशन क� तारीख से 60 �दन2 क� अविध के भीतर, उन 9ि1य2 के िजनके उससे .भािवत होने क� संभावना थी, आ)ेप और सुझाव आमंि�त �कए गए ह ै;   और क8 :ीय सरकार -ारा उ1 .ा;प अिधसूचना के संबंध म8 .ा< सभी आ)ेप2 और सुझाव2 पर स�यक् ;प से िवचार कर िलया गया ह ै;   अत:, अब क8 :ीय सरकार, प*ठत पया�वरण (संर)ण) िनयम, 1986 के िनयम 5 के उपिनयम (3) के खंड (घ) के साथ प*ठत पया�वरण (संर)ण) अिधिनयम, 1986 (1986 का 29) क� धारा 3 क� उपधारा (1) और उपधारा (2) के खंड (v) -ारा .द/ शि1य2 का .योग करते 5ए, उ1 अिधसूचना म8 िनCिलिखत और संशोधन करती ह,ै अथा�त् :--  (i) उ1 अिधसूचना म8, पैरा 14 के Fथान पर िनCिलिखत रखा जाएगा, अथा�त् :--  "14 Fथानीय िनकाय यथा-नगरपािलका, िवकास .ािधकरण और िजला पंचायत भवन क� अनुमित दतेे समय पया�वरण प*रिFथितय2 को िनधा�*रत कर8गे, अिधसूचना का.आ. 5733(अ) तारीख  14 नव�बर, 2018 म8 िविनHद�I भवन या िनमा�ण प*रयोजना के िलए िनJम�त )े� > 20,000 वग� मीटर और < 50,000 वग� मीटर होगा तथा औNोिगक शेड, शै)िणक संFथान2, अFपताल2 और शै)िणक संFथाO के िलए िनJम�त )े� > 20,000 वग�मीटर से   < 1,50,000 वग� मीटर होगा ।" 
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2   THE GAZETTE OF INDIA : EXTRAORDINARY  [PART II—SEC. 3(ii)] (ii) अनुसूची म8, मद 8 और उससे संबंिधत .िविIय2 के Fथान पर िनCिलिखत मद और .िविIयां रखी जाएंगी, अथा�त् :--  (1) (2) (3) (4) (5) "8 भवन िनमा�ण और संिनमा�ण प*रयोजनाO या )े� िवकास प*रयोजनाO और नगरी के साथ औNोिगक शेड, शै)िणक संFथान2, अFपताल2 और शै)िणक संFथान2 के िलए छा�ावास  8(क)  भवन िनमा�ण और संिनमा�ण प*रयोजना  िनJम�त )े� > 50,000 वग�मीटर से  < 1,50,000 वग�मीटर �ट�पण 1 :�ट�पण 1 :�ट�पण 1 :�ट�पण 1 : इस अिधसूचना म8 .योजन के िलए "िनJम�त )े�" पद, सभी तल2 को एक साथ िमलाकर िनJम�त या आTछा�दत )े�, िजसके अंतग�त उसका बेसम8ट भी ह,ै जो भवन िनमा�ण तथा संिनमा�ण प*रयोजनाO म8 .Fतािवत ह ै।  �ट�पण 2 :�ट�पण 2 :�ट�पण 2 :�ट�पण 2 : प*रयोजनाO या �Uयाकलाप2 के अंतग�त औNोिगक शेड, औNोिगक संFथान, अFपताल और शै)िणक संFथान2 के िलए छा�ावास नहV आएंगे ।  �ट�पण 3:�ट�पण 3:�ट�पण 3:�ट�पण 3: साधारण शतW लागू नहV होगी ।  8(ख)  नगरी और )े� िवकास प*रयोजनाO के साथ-साथ शै)िणक संFथाO के िलए औNोिगक शेड, शै)िणक संFथाएं, अFपताल तथा शै)िणक संFथान2 के िलए छा�ावास  
 िनJम�त )े� का < 1,50,000 वग�मीटर )े� और या आTछा�दत )े� का > 50 हXेटेयर 

इस मद के अधीन आTछा�दत बोड� नगरी प*रयोजना और )े�ीय िवकास प*रयोजना के िलए पया�वरण िनधा�रण िFथित और 'बी' प*रयोजना Yेणी के ;प म8 आंकन ।  *टZपण : साधारण शतW लागू नहV होगी ।  
[फा. सं. 3-49/2017-आईए.III-पीटी] िजगमेट टकपा, संयु1 सिचव  �ट� प�ट� प�ट� प�ट� पणणणण : मूल िनयम, भारत के राजप�, असाधारण, भाग II, खंड 3 उपखंड (ii) म8 का.आ. 1533(अ), तारीख 14 िसतंबर, 2006 म8 .कािशत �कए गए थे और त�प^ात् िनCिलिखत सं_याO के -ारा संशोिधत �कए गए :--  1. का.आ. 1949(अ), तारीख 13 नव� बर, 2006; 2. का.आ. 1737(अ), तारीख 11 अX तूबर, 2007;  3. का.आ. 3067(अ), तारीख 1 �दस� बर, 2009 ;  4. का.आ. 695(अ), तारीख 4 अ.ैल, 2011 ;  5. का.आ. 156(अ), तारीख 25 जनवरी, 2012 ; 6. का.आ. 2896(अ), तारीख 13 �दस� बर, 2012 ;  7. का.आ. 674(अ),  तारीख 13 माच�, 2013 ;  8. का.आ. 2204(अ),  तारीख 19 जुलाई, 2013 ; 9. का.आ. 2555(अ),  तारीख 21 अगFत, 2013 ; 10. का.आ. 2559(अ), तारीख 22 अगF त, 2013 ;  11. का.आ. 2731(अ), तारीख 9 िसत� बर, 2013 ;  12. का.आ. 562(अ), तारीख 26 फरवरी, 2014 ;  

13. का.आ. 637(अ), तारीख 28 फरवरी, 2014 ; 14. का.आ. 1599(अ), तारीख 25 जून, 2014;  15. का.आ. 2601(अ), तारीख 7 अX तूबर, 2014 ;  16. का.आ. 2600(अ), तारीख 9 अX तूबर, 2014 ;  17. का.आ. 3252(अ), तारीख 22 �दस� बर, 2014 ;  18. का.आ. 382(अ), तारीख 3 फरवरी, 2015 ;  19. का.आ. 811(अ), तारीख 23 माच�, 2015 ;  20. का.आ. 996(अ), तारीख 10 अ.ैल, 2015 ;  21. का.आ. 1142(अ), तारीख 17 अ.ैल, 2015 ;  22. का.आ. 1141(अ), तारीख 29 अ.ैल, 2015 ;  23. का.आ. 1834(अ), तारीख 6 जुलाई, 2015 ;  24. का.आ. 2571(अ), तारीख 31 अगFत, 2015, 
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¹Hkkx IIµ[k.M 3(ii)º Hkkjr dk jkti=k % vlk/kj.k 3 25. का.आ. 2572(अ), तारीख 14 िसत� बर, 2015,  26. का.आ. 141(अ) 15 जनवरी, 2016,  27. का.आ. 648(अ) तारीख 3 माच�, 2016 ; 28. का.आ. 2269(अ) तारीख 1 जुलाई, 2016 ;  29. का.आ. 2944(अ) तारीख 14 िसत� बर, 2016 ; 
30. का.आ. 3518(अ), तारीख 23 नव� बर, 2016 ;   31. का.आ. 3999(अ), तारीख 9 �दस� बर, 2016 ;  32. का.आ. 4241(अ) तारीख 30 �दस� बर, 2016 ; और  33. का.आ. 3611(अ) तारीख 25 जुलाई, 2018 ।  

 

 

MINISTRY OF ENVIRONMENT, FOREST AND CLIMATE CHANGE 

NOTIFICATION 

New Delhi, the 15th November, 2018 

S.O. 5736(E).—Whereas, a draft notification further to amend the notification of the Government of India in the 

erstwhile Ministry of Environment and Forest number S.O. 1533(E) dated the 14
th

 September 2006 was published in 

exercise of the powers conferred under sub-section (1) and clause (v) of sub-section (2) of section (3) of the Environment 

(Protection) Act, 1986 read with clause (d) of the sub-rule (3) of rule 5 of the Environment (Protection) Rules, 1986 vide 

S.O. 1132(E) dated the 13th March, 2018, inviting objections and suggestions from all the persons likely to be affected 

there by, within a period of 60 days from the date of publication of the said notification in the Gazette of India;  

And whereas, all objections and suggestions received in response to the said draft notification have been duly 

considered by the Central Government; 

Now, therefore, in exercise of powers conferred by sub-section (1) and clause (v) of sub-section (2) of section 3 

of the Environment (Protection) Act, 1986 (29 of 1986), read with clause (d) of sub-rule (3) of rule 5 of the Environment 

(Protection) Rules, 1986, the Central Government hereby makes the following further amendments in the said 

notification, namely: - 

(i) in the said notification, for paragraph 14, the following shall be substituted, namely:- 

“14  Local bodies such as Municipalities, Development Authorities and District Panchayats, shall stipulate 

environmental conditions while granting building permission, for the Building or Construction projects with built-up 

area≥20,000 sq. mtrs and<50,000 sq. mtrsandindustrial sheds, educational institutions, hospitals and hostels for 

educational institutions from built-up area ≥ 20,000 sqm to <1,50,000 sq.m as specified in Notification S.O. 5733(E) 

dated 14
th

 November, 2018”. 

(ii) in the Schedule, for item 8 and the entries relating thereto, the following item and entries shall be substituted, 

namely: - 

(1) (2) (3) (4) (5)  

“8 Building or Construction projects or Area Development projects and Townships as well as for industrial 

sheds, educational institutions, hospitals and hostels for educational institutions 

 

8 (a) Building or 

Construction 

projects 

 >50,000 sq. 

mtrs. and 

<1,50,000 sq. 

mtrs.of  built-

up area 

Note-1: The term “built-up area” for the purpose 

of this notification is the built-up or covered area 

on all the floors put together including its 

basement and other service areas, which are 

proposed in the buildings or construction 

projects.Note 2: The projects or activities shall not 

include industrial sheds, educational institutions, 

hospitals and hostels for educational institutions.  

Note 3: General Conditions shall not apply. 

 

 

8 (b) Townships and 

Area 

Development 

projects as well 

as industrial 

sheds, 

 

 

≥1,50,000 sq. 

mtrs. of  built-

up area and or 

covering an 

area ≥ 50 ha. 

A project of Township and Area Development 

Projects covered under this item shall require an 

Environment Assessment Report and be appraised 

as Category ‘B1’ Project. 

Note: - General Conditions shall not apply. 
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educational 

institutions, 

hospitals and 

hostels for 

educational 

institutions 

[F. No. 3-49/2017-IA.III-Pt.] 

JIGMET TAKPA, Jt. Secy. 

  

Note : The principal rules were published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (ii) vide 

number S.O. 1533 (E), dated the 14th September, 2006 and subsequently amended vide the following numbers:- 

 

1. S.O. 1949 (E) dated the 13th November, 2006 

2. S.O. 1737 (E) dated the 11th October, 2007; 

3. S.O. 3067 (E) dated the 1st December, 2009;  

4. S.O. 695 (E) dated the 4th April, 2011;  

5. S.O. 156 (E) dated the 25th January, 2012; 

6. S.O. 2896 (E) dated the 13th December, 2012; 

7. S.O. 674 (E) dated the 13th March, 2013;  

8. S.O. 2204 (E) dated the 19th July 2013; 

9. S.O. 2555 (E) dated the 21st August, 2013; 

10. S.O. 2559 (E) dated the 22nd August, 2013; 

11. S.O. 2731 (E) dated the 9th September, 2013;  

12. S.O. 562 (E) dated the 26th February, 2014;  

13. S.O. 637 (E) dated the 28th February, 2014;   

14. S.O. 1599 (E) dated the 25th June, 2014; 

15. S.O. 2601 (E) dated the 7th October, 2014; 

16. S.O. 2600 (E) dated the 9th October, 2014 

17. S.O. 3252 (E) dated the 22nd December, 2014;  

18. S.O. 382 (E) dated the 3rd February, 2015; 

19. S.O. 811 (E) dated the 23rd March, 2015; 

20. S.O. 996 (E) dated the 10th April, 2015; 

21. S.O. 1142 (E) dated the 17th April, 2015; 

22. S.O. 1141 (E) dated the 29th April, 2015;  

23. S.O. 1834 (E) dated the 6th July, 2015; 

24. S.O. 2571 (E) dated the 31st August, 2015; 

25. S.O. 2572 (E) dated the 14th September, 2015; 

26. S.O. 141 (E) dated the 15th January, 2016; 

27. S.O. 648 (E) dated the 3rd March, 2016; 

28. S.O. 2269(E) dated the 1st July, 2016;  

29. S.O. 2944(E) dated the 14th September, 2016; 

30. S.O. 3518 (E) dated 23rd November 2016;  

31. S.O. 3999 (E) dated the 9th December, 2016;  

32. S.O. 4241(E) dated the 30th December, 2016; 

and 

33. S.O. 3611(E) dated the 25th July, 2018. 
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Item No. 03  Court No. 1 

BEFORE THE NATIONAL GREEN TRIBUNAL  
PRINCIPAL BENCH, NEW DELHI 

Original Application No. 1017/2018 
(I.A. No. 52/2019)  

Shashikant Vithal Kamble         Applicant 

Versus 

Union of India & Ors.                 Respondent(s) 

Date of hearing: 23.12.2022 

CORAM: HON’BLE MR. JUSTICE ADARSH KUMAR GOEL, CHAIRPERSON 
HON’BLE MR. JUSTICE SUDHIR AGARWAL, JUDICIAL MEMBER 
HON’BLE MR. JUSTICE ARUN KUMAR TYAGI, JUDICIAL MEMBER 
HON’BLE PROF. A. SENTHIL VEL, EXPERT MEMBER 

ORDER 

The Issue 

1. Issue for consideration is validity of notification dated 14.11.2018, 

issued by the Ministry of Environment, Forest and Climate Change 

(MoEF&CC) under the Environment (Protection) Act, 1986, modifying the 

EIA regime in respect of construction projects with built up area more 

than 20,000 sq. meters to 50, 000 sq. meters and industrial sheds, 

educational institutions, hospitals and hostels for educational 

institutions more than 20,000 sq. meters upto 1,50,000 sq. meters.  

2. Instead of appraisal of impact assessment being done by the State 

Environment Impact Assessment Authorities (SEIAAs), as heretofore, 

under the Notification dated 14.09.2006, such appraisal is now left to 

Local bodies such as Municipalities, Development Authorities, District 

Panchayats. Learned counsel for the applicant submits that delegation of 
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powers in the impugned notification renders EIA having safeguards for 

protection of environment to be futile.  

3. According to the applicant, such modified regime is against 

‘Sustainable Development’ and ‘Precautionary’ principles, to be enforced 

by this Tribunal under sections 15 and 20 of the NGT Act. The matter is 

identical to the issue earlier dealt with by the Tribunal vide judgment 

dated 08.12.2017 in Society for Protection of Environment and 

Biodiversity Vs. Union of India & Ors. – 2018 NGTR (1) PB 1, whereby 

similar notification was quashed. 

Procedural History 

4. The matter considered by the Tribunal on 03.12.2018. It was found 

that prima facie the impugned notifications could not be sustained. 

Accordingly, while issuing notice to the MoEF&CC, the Impugned 

Notification was stayed till further orders. Counter affidavit was directed 

to be filed before the next date. The operative part of the order is 

reproduced below:- 

“It is submitted that conducting or non-conducting EIA by a credible 
mechanism is not a matter of discretion but a power coupled with 
duty to uphold the concept of sustainable development as well as 
‘Precautionary Principle’.  The said concepts are a part of Article 21 
of the Constitution and are required to be upheld by this Tribunal 
under Section 20 of the National Green Tribunal Act, 2010. 

3. This Tribunal dealt with the issue vide judgment dated 
08.12.2017 in Society for Protection of Environment and 
Biodiversity Vs. Union of India & Ors. – 2018 NGTR (1) PB 1, 
and struck down the dilution of norms for Environment 
Impact Assessment which were found to be deviating from the 
‘Precautionary Principle’ by delegating such power to the 
local authorities which was held to be a retrograde step.  It is 
failure of the local bodies to apply law which has led to large 
scale violation of town and country planning laws and the 
resultant environmental degradation.  If such constructions 
are exempted from the purview of the Expert Appraisal 
Committee, it will amount to failure to protect the 
environment, which is the duty of the MoEF&CC under the 
Environment (Protection) Act, 1986, which was enacted to give 
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effect to the international commitment under RIO Convention, 
1992.  Reliance was placed by the Tribunal in the judgment of 
the Hon’ble Supreme Court in the case of N.D. Jayal v. Union 
of India, (2004) 9 SCC 362, laying down that adherence to 
Sustainable Development Principle is mandate of Article 21 of 
the Constitution.  De-centralisation of mechanism regulation 
may be desirable but the same has to be by a credible 
mechanism.

4. In view of settled law on the point, we are prima facie of the 
view that mechanism in the impugned notification to 
substitute the existing mechanism will fall short of the 
requirement of the principle of ‘Sustainable Development’ and 
‘Precautionary Principle’ which are part of Article 21 of the 
Constitution as laid down by the Hon’ble Supreme Court in in 
the case of N.D. Jayal v. Union of India (supra). 

Accordingly, while issuing notice, we stay operation of 
the impugned notification and direct that existing 
mechanism, prior to this notification will continue till further 
orders. 

List for further consideration on 22.01.2019. 

Counter affidavit, if any, be filed before the next date.”  

5. Thereafter, the matter was taken up for further consideration on 

22.01.2019. Instead of filing any counter affidavit, the Counsel for the 

MoEF&CC took the stand that the same issue being under consideration 

before the Delhi High Court in WP(C) 12517/2018, Social Action for Forest 

and Environment vs. Union of India etc., proceedings be deferred awaiting 

further order of the Delhi High Court. Allowing this submission, 

proceedings were deferred, awaiting proceedings in the High Court. 

However, even after expiry of more than three years, there being no 

further progress and this Tribunal being under mandate to deal with 

matter expeditiously, the matter has been taken again, after intimation to 

the parties.  

Consideration of the matter and finding  

6. None appears for either parties. We have considered the matter on 

merits and also checked up the latest orders of Delhi High Court from its 

84



4 

website. Matter is still pending without any further progress. No reply has 

been filed by the MoEF&CC. We proceed to deal with the issue. 

The impugned notification 

7. Operative part of the impugned Notification is reproduced below:- 

“S.O. 5733(E). —In exercise of the powers conferred by section 
23 of the Environment (Protection) Act, 1986 (29 of 1986), the 
Central Government hereby delegates the power to local 
bodies such as Municipalities, Development Authorities, 
District Panchayats as the case may be, to ensure the 
compliance of the environmental conditions as specified in 
the Appendix in respect of building or construction projects 
with built-up area ≥20,000 sq. mtrs. To 50,000 sq. mtrs. 
and industrial sheds, educational institutions, hospitals 
and hostels for educational institutions>20,000 sq m upto 
1,50,000 sqm along with building permission and to ensure 
that the conditions specified in Appendix are complied 
with, before granting the occupation certificate/completion 
certificate. 

APPENDIX 

Environmental Conditions for Buildings and Constructions 

(Category: Building or Construction projects or Area 
Development projects and Townships > 20,000 to < 50,000 
Square meters as well as for industrial sheds, educational 
institutions, hospitals and hostels for educational 
institutions from 20,000 sq. m to < 1,50,000 sq. m)” 

S.N. MEDIUM ENVIRONMENTAL CONDITIONS 

(1) (2) (3) 

1 Topography 
Natural 
Drainage 

and The natural drain system shall be maintained for ensuring 
unrestricted flow of water. No construction shall be allowed to 
obstruct the natural drainage through the site. No construction 
is allowed on wetland and water bodies. Check dams, bio-
swales, landscape, and other sustainable urban drainage 
systems (SUDS) are allowed for maintaining the drainage 
pattern and to harvest rain water. 
Buildings shall be designed to follow the natural topography as 
much as possible. Minimum cutting and filling should be done. 

2 Water 
Conservation, 

A complete plan for rain water harvesting, water efficiency and 
conservation should be prepared and implemented. 
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Rain Water 
Harvesting and 
Ground Water 
Recharge 

Use of water efficient appliances should be promoted with low 
flow fixtures or sensors. 
The local bye-law provisions on rain water harvesting should 
be followed. If local bye-law provision is not available, 
adequate provision for storage and recharge should be followed 
as per the Ministry of Urban Development Model Building Bye-
laws, 2016. 
A rain water harvesting plan needs to be designed where the 
recharge bores of minimum one recharge bore per 5,000 square 
meters of built up area and storage capacity of minimum one 
day of total fresh water requirement shall be provided. In areas 
where ground water recharge is not feasible, the rain water 
should be harvested and stored for reuse. The ground water 
shall not be withdrawn without approval from the Competent 
Authority. 
All recharge should be limited to shallow aquifer. 

2(a) At least 20 per cent of the open spaces as required by the local 
building bye-laws shall be pervious. Use of Grass pavers, 
paver blocks, landscape etc. with at least 50 per cent opening 
in paving which would be considered as pervious surface. 

3 Waste 
Management 

Solid waste: Separate wet and dry bins must be provided in 
each unit and at the ground level for facilitating segregation of 
waste. 
Sewage: Onsite sewage treatment of capacity of treating 100 
per cent waste water to be installed. Treated waste water shall 
be reused on site for landscape, flushing, cooling tower, and 
other end-uses. Excess treated water shall be 
discharged as per statutory norms notified by Ministry of 
Environment, Forest and Climate Change. Natural treatment 
systems shall be promoted. 
Sludge from the onsite sewage treatment, including septic 
tanks, shall be collected, conveyed and disposed as per the 
Ministry of Urban Development, 
Central Public Health and EnvironmentalEngineering 
Organisation (CPHEEO)Manual on Sewerage and Sewage 
Treatment Systems, 2013. 
The provisions of the Solid Waste (Management) Rules 2016 
and the e-waste (Management) Rules 2016, and the Plastics 
Waste (Management) Rules 2016 shall be followed. 

3 (a) All non-biodegradable waste shall be handed over to 
authorized recyclers for which a written tie up must be done 
with the authorized recyclers. 

3(b) Organic waste compost/ Vermiculture pit with a minimum 
capacity of 0.3 kg per person per day must be installed. 

4 Energy Compliance with the Energy Conservation Building Code 
(ECBC) of Bureau of Energy Efficiency shall be ensured. 
Buildings in the States which have notified their own ECBC, 
shall comply with the State ECBC. 
Outdoor and common area lighting shall be Light Emitting 
Diode (LED). Concept of passive solar design that minimize 
energy consumption in buildings by using design elements, 
such as building orientation, landscaping, efficient building 
envelope, appropriate fenestration, increased day lighting 
design and thermal mass etc. shall be incorporated in the 
building design. 
Wall, window, and roof u-values shall be as per ECBC 
specifications. 

4 (a) Solar, wind or other Renewable Energy shall be installed to 
meet electricity generation equivalent to 1 per cent of the 
demand load or as per the state level/ local building bye-laws 
requirement, whichever is higher. 
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4 (b) Solar water heating shall be provided to meet 20 per cent of the 
hot water demand of the commercial and institutional building 
or as per the requirement of the local building bye-laws, 
whichever is higher. Residential buildings are also 
recommended to meet its hot water demand from solar water 
heaters, as far as possible. 

4 (c) Use of environment friendly materials in bricks, blocks and 
other construction materials, shall be required for at least 20 
per cent of the construction material 
quantity. These include flyash bricks, hollow bricks, 
Autoclaved Aerated 
Concrete (AAC), Fly Ash Lime Gypsum blocks, Compressed 
earth blocks, and other environment friendly materials. 
Fly ash should be used as building material in the construction 
as per the provisions of the Fly Ash Notification, S.O. 763(E) 
dated 14th September, 1999 as amended from time to time. 

5 Air Quality and  
Noise 

Roads leading to or at construction sites must be paved and 
blacktopped (i.e. metallic roads). 
No excavation of soil shall be carried out without adequate dust 
mitigation measures in place. 
No loose soil or sand or Construction & Demolition Waste or 
any other construction material that causes dust shall be left 
uncovered. 
Wind-breaker of appropriate height i.e. 1/3rd of the building 
height and maximum up to 10 meters shall be provided. 
Water sprinkling system shall be put in place. 
Dust mitigation measures shall be displayed prominently at the 
construction site for easy public viewing. 
Grinding and cutting of building materials in open area shall be 
prohibited. Construction material and waste should be stored 
only within earmarked area and road side storage of 
construction material and waste shall be prohibited. No 
uncovered vehicles carrying construction material and waste 
shall be permitted. 
Construction and Demolition Waste processing and disposal 
site shall be identified and required dust mitigation measures 
be notified at the site 
Dust, smoke and other air pollution prevention measures shall 
be provided for the building as well as the site. 
Wet jet shall be provided for grinding and stone cutting. 
Unpaved surfaces and loose soil shall be adequately sprinkled 
with water to suppress dust. 
All demolition and construction waste shall be managed as per 
the provisions of the Construction and Demolition Waste Rules 
2016. 
All workers working at the construction site and involved in 
loading, unloading, carriage of construction material and 
construction debris or working in any area with dust pollution 
shall be provided with dust mask. 
For indoor air quality the ventilation provisions as per National 
Building Code of India. 

5 (a) The location of the Genset and exhaust pipe height shall be as 
per the provisions of the statutory norms notified by Ministry of 
Environment, Forest and Climate Change 
The Genset installed for the project shall follow the emission 
limits, noise limits and general conditions notified by Ministry 
of Environment, Forest and Climate Change vide GSR 281(E) 
dated 7th March 2016 as amended from time to time. 

6 Green Cover A minimum of 1 tree for every 80 sq.mt. of land should be 

planted and maintained. The existing trees will be counted for 
this purpose. Preference should be given to planting native 
species. 
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6 (a) Where the trees need to be cut, compensatory plantation in the 
ratio of 1:3 (i.e. planting of 3 trees for every 1 tree that is cut) 
shall be done and maintained. 

7 Top Soil 
preservation and
reuse 

Topsoil should be stripped to a depth of 20 cm from the areas 
proposed for buildings, roads, paved areas, and external 
services. 
It should be stockpiled appropriately in designated areas and 
reapplied during plantation of the proposed vegetation on site. 

8 Transport The building plan shall be aligned with the approved 
comprehensive mobility plan (as per Ministry of Housing and 
Urban Affairs best practices guidelines (URDPFI)). 

[F. No 3-49/2017-IA.III-Pt]  
JIGMET TAKPA, Jt. Secy.”

8. It is seen from the above that the substitute mechanism does not 

adequately provide for conducting environmental impact of housing 

projects on environment. There is no requirement of compiling relevant 

data of carrying capacity in terms of air and water and mitigation 

measures on account of adverse impact of such activity on recipient 

environment. It is well known that housing projects impact environment 

in a big way and unless such impact is appraised and mitigation 

measures adopted and monitored, environment will be compromised on 

precautionary and sustainable principles defeated to the detriment of 

right of clean environment and in breach of Constitutional obligation of 

the State to protect environment as mandated under public trust 

doctrine, Articles 48A and 21 of the Constitution which are to be 

statutorily enforced by this Tribunal under sections 15 and 20 the NGT 

Act, as held in earlier judgement to which reference is made hereunder.     

Supreme Court judgements on the subject  

9. Vide order dated 04.12.2001 in Writ Petition (Civil) No. 

725/1994, News Item “Hindustan Times” A.Q.F.M. Yamuna vs. 

Central Pollution Control Board & Anr., while dealing with the issue of 

pollution of river Yamuna, the Hon’ble Supreme Court observed that 

while allowing extra construction, the impact of treatment of sewage 
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which is likely to be generated as a result of such construction must be 

suitably assessed as per the scheme of EP Act, 1986 and no construction 

should be allowed without such impact assessment. The observations in 

the said orders are reproduced below:- 

“xxx ………………………………..xxx……………………………xxx 

As of today, the sewage treatment capacity is 442.4 MGD 
which is likely to increase to 497.4 MGD by March, 2002. This is far 
less than the amount of sewage which exists and which requires 
treatment. Under these circumstances, there is merit in the 
contention of the Amicus that unless this basic civic amenity 
of treating the sewage, which is generated, is made available, 
the Government cannot allow extra construction without 
there being corresponding increase in the civic amenities. Any 
such addition in the construction would lead to increased 
population and perhaps the extinction of the river Yamuna. 

The learned Solicitor General submits that in relation to town 
planning the provisions of the Environment Protection Act, 
1986 would be applicable and whenever any decision is taken 
in regard to town planning environment impact assessment 
must first be undertaken, clearance obtained and then the 
decision taken. Unfortunately, the Rules under Environment 
Protection Act as such do not cover town planning. In regard 
to this aspect, the learned Solicitor General wants to address 
arguments and give suggestions to the Court as to what 
effective orders can be passed with a view to prevent the river 
Yamuna from becoming history. The Central Government 
should also consider and inform the Court on the next date of 
hearing whether it should not amend the Rules under the 
Environment Protection Act so as to require the environment 
impact assessment for the purposes of the town planning 
Acts. 

A formal notice in this behalf be also issued to the Ministry of 
Environment & Forests. The NCRB should also file an affidavit as to 
what steps they have taken in order to implement the provisions of 
the Act applicable to it. 

The Union of India and the Delhi Government are directed to 
show cause why there should be no stay of the construction of extra 
floors considering the fact that basic civic amenities including 
sewage for the existing dwelling units are not available.” 

10. It was in light of above observations, the MoEF&CC vide 

Notification dated 07.07.2004 made a provision for Impact Assessment of 

construction projects as follows:- 
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“xxx ………………………………..xxx……………………………xxx 

 And whereas, the Orders of the Hon’ble Supreme Court 
in the Writ Petition (C) No.725 of 1994 with I.A. No.20, 21, 
1207, 1183, 1216 and 1251 in Writ Petition (C) No.4677 of 
1985 in the matter of news item published in Hindustan 
Times titled “And Quiet Flows the Maily Yamuna” vs. 
Central Pollution Control Board and Others have been duly 
considered;  

 And whereas, the Orders of Hon’ble High Court of Madras 
in W.P. (C) No.33493 of 2003 and W.P. Nos.35205, 35517, 
35691, 35692 and 35825 of 2003 and W.P. M.P. Nos.40556, 
42562, 43720, 45348 to 45350, 42791, 42792, 43882, 
43181, 43366 to 43369, 43544 and 43545 of 2003 between 
C.S. Kuppuraj and others Vs. the State of Tamil Nadu and 
others have also been duly considered; 

 And whereas, all objections and suggestions received have 
been duly considered by the Central Government; 

 Now, therefore, in exercise of the powers conferred by sub-
section (1) and clause (v) of sub-section (2) of section 3 of the 
Environment (Protection) Act, 1986 (29 of 1986) read with clause 
(d) of sub-rule (3) of rule 5 of the Environment (Protection) Rules, 
1986, the Central Government hereby makes the following further 
amendments in the notification number S.O. 60 (E), dated the 27th 
January 1994, namely:- 

 In the said notification, - 

 I. in paragraph 3 

(i) in item (a), for the letters, word and figures “Nos.3,18 
and 20”, the letters, word and figures “Nos.3,18,20,31 
and 32” shall be substituted; 

(ii) after sub-para (f), the following shall be inserted, 
namely:- 

“(g) any construction project falling under entry 
31 of Schedule-I including new townships, 
industrial townships, settlement colonies, 
commercial complexes, hotel complexes, 
hospitals and office complexes for 1,000 (one 
thousand) persons or below or discharging 
sewage of 50,000 (fifty thousand) litres per day 
or below or with an investment of 
Rs.50,00,00,000/- (Rupees fifty crores) or below. 

(h) any industrial estate falling under entry 32 
of Schedule-I including industrial estates 
accommodating industrial units in an area of 
50 hectares or below but excluding the 
industrial estates irrespective of area if their 
pollution potential is high. 
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Explanation.– 

(i)  New construction projects which were 
undertaken without obtaining the clearance 
required under this notification, and where 
construction work has not come up to the 
plinth level, shall require clearance under this 
notification with effect from the 7th day of 
July, 2004.  

(ii) In the case of new Industrial Estates which 
were undertaken without obtaining the 
clearance required under this notification and 
where the construction work has not 
commenced or the expenditure does not exceed 
25% of the total sanctioned cost, shall require 
clearance under this notification with effect 
from the 7th day of July, 2004.  

(iii) Any project proponent intending to implement 
the proposed project under sub-paras (g) and 
(h) in a phased manner or in modules, shall be 
required to submit the details of the entire 
project covering all phases or modules for 
appraisal under this notification”; 

11. The above notification was by way of amendment to earlier 

notification dated 27.01.1994 on the subject of Impact Assessment.  

12. We may further note that object of EIA process is to ensure that 

environmental and developmental concerns are appropriately balanced 

on the basis of the most accurate information available. In Hanuman 

Laxman Aroskar vs. Union of India & Ors., (2019) 15 SCC 401, this 

aspect was discussed in light of Notifications dated 27.01.1994 and 

14.09.2006, in paras 34,35,36,42 to 46. It was finally concluded as 

follows:- 

“157. The 2006 notification must hence be construed as a 
significant link in India’s quest to pursue the SDGs. Many of 
those goals, besides being accepted by the international 
community of which India is a part, constitute a basic 
expression of our own constitutional value system. Our 
interface with the norms which the international community 
has adopted in the sphere of environmental governance is 
hence as much a reflection of our own responsibility in a 
context which travels beyond our borders as much as it is a 
reflection of the aspirations of our own Constitution. The 
fundamental principle which emerges from our interpretation 
of the 2006 notification is that in the area of environmental 
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governance, the means are as significant as the ends. The 
processes of decision are as crucial as the ultimate decision. 
The basic postulate of the 2006 notification is that the path 
which is prescribed for disclosures, studies, gathering data, 
consultation and appraisal is designed in a manner that 
would secure decision making which is transparent, 
responsive and inclusive.” 

13. In Keystone Builders, (2020) 2 SCC 66, the Hon’ble Supreme Court 

dealt with the matter as follows: 

“The EIA Notification was adopted with the intention of 
restricting new projects and the expansion of new projects until 
their environmental impact could be evaluated and understood. 
It cannot be disputed that as the size of the project increases, so 
does the magnitude of the project’s environmental impact. This 
Court cannot adopt an interpretation of the EIA Notification 
which would permit, incrementally or otherwise, project 
proponents to increase the construction area of a project without 
any oversight from the Expert Appraisal Committee or SEAC, as 
applicable. It is true that there may exist certain situations 
where the expansion sought by a project proponent is truly 
marginal or the environmental impact of such expansion is non-
existent. …. 

……..A core tenet underlying the entire scheme of the EIA 
Notification is that construction should not be executed until 
ample scientific evidence has been compiled so as to understand 
the true environmental impact of a project. By completing the 
construction of the project, the appellant denied the third and 
fourth respondents the ability to evaluate the environmental 
impact and suggest methods to mitigate any environmental 
damage.” 

Earlier view of this Tribunal 

14. This Tribunal earlier dealt with an identical issue vide judgment 

dated 08.12.2017 in Society for Protection of Environment and Biodiversity 

Vs. Union of India & Ors. – 2018 NGTR (1) PB 1 and struck down similar 

provision as follows:- 

“xxx ………………………………..xxx……………………………xxx 

14. … From the above comparative study of the two regimes, it is 
clear that the regime in terms of the Notification dated 9th 
December, 2016 would considerably dilute the 
environmental safeguards provided not only under the 
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Regulation of 2006 but even under the Act of 1986. The 
Applicants have rightly placed reliance on the Principle of Non-
regression. Under the International law, the doctrine of Non-
regression is an accepted norm. It is founded on the idea that 
environmental law should not be modified to the detriment 
of environmental protection. This principle needs to be 
brought into play because today environmental law is 
facing a number of threats such as deregulation, a 
movement to simplify and at the same time diminish, 
environmental legislation perceived as too complex and an 
economic climate which favours development at the expense 
of protection of environment. The draft amendment of the 
existing environmental laws should be done with least 
impact on environment protection that was available under 
the existing law or regime. The present amendment in the 
Notification particularly few clauses that we will refer 
hereinafter can lead to severe environmental impacts.

15. The Precautionary Principle as propounded by the 
Hon’ble Apex Court is a cornerstone of environmental 
jurisprudence in the country as the environmental 
conditions imposed are not comprehensive enough and are 
only a tick-box exercise taken by the project proponent 
without any prior environment assessment process 
especially its impact on ecologically sensitive area and 
other environmental vulnerable area. 

 The impugned notification, takes away the power of the 
Pollution Control Boards and Committee to grant/refuse Consent 
to Establish and Consent to Operate for building and construction 
projects up to an area of 1,50,000 sq meter. It further dilutes the 
entire environmental assessment framework under the EIA 
notification 2006, which has been periodically strengthened and 
amended by the numerous orders of this Hon’ble Tribunal. 

 The impugned notification has several deficiencies that go 
against the basic letter and spirit of EPA Act, 1986 and the EIA 
notification issued there under. Power under Section 3 read 
with Rule 5 of Environment (Protection) Act, 1986 can only 
be exercised by the central government or the authorities 
constituted by it. Whereas the impugned notification gives 
power to the State Government for constitution of an 
authority to exercise and perform such of the powers and 
functions as provide under Environment Protection Act, 
1986, which Includes assessment and granting of 
environment clearance to the projects. This would be 
apparently in conflict with the provisions of the Act of 1986. In this 
regard reference can also be made to the judgement of the 
constitutional bench of the Hon’ble Supreme Court in the case of 
LIC v. Escorts Ltd., (1986) 1 SCC 264, where the Hon’ble Supreme 
Court held that it may be open to a subordinate legislating body to 
make appropriate rules and regulations to regulate the exercise of 
a power which the Parliament has vested in it, or as to carry out 
the purposes of the legislation, but it cannot divest itself of the 
power. 
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 It is further stated that these conditions fall substantially 
below the prior environmental assessment procedure which 
was much detailed and brought within EIA framework after 
the direction of the Hon’ble Supreme Court in the Maily 
Yamuna Case (W.P.C No. 725 of 1994). 

16. The impugned notification provides that the local 
authorities such as the development authorities and 
Municipal Corporation may certify compliance of 
Environmental Conditions prior to issuance of completion 
certificate based on recommendations of the Environmental 
Cell to be constituted in the local authority. Further, the 
purpose of notification regarding integration of 
environmental conditions, the MoEF&CC through competent 
agencies would accredit Qualified Building Environmental 
Auditor (QBEA’s) to assess and certify the building projects. 
It is clear from the above that the entire assessment 
procedure has been replaced over which the MoEF&CC has 
no control.

17. The MoEF&CC has failed to produce any study, 
literature, evaluation of the reason for taking such a 
retrograde decision to go back to a pre-2004 situation 
wherein the failure of the local bodies was considered to be 
the primary reason for bringing building and constructions 
activity within the EIA framework. In pre-2004 the position 
was that the construction sector projects were only 
regulated through Bye Laws and no Environmental 
Clearance was required. 

18. … The said amendment notification is only a ploy to 
circumvent the provisions of environmental assessment 
under the EIA Notification, 2006 in the name of ‘ease of 
doing responsible business’ and there is no mechanism laid 
down under the amendment notification for evaluation, 
assessment or monitoring of the environment impact of the 
building and construction activity. The construction 
industry consumes enormous resources and has a 
significant energy footprint; the sector emits 22 per cent of 
India’s total annual carbon-dioxide emission. The Hon’ble 
Tribunal in the matter of S.P. Muthuraman vs. Union of 
India & Anr. (supra) Observed:  

“In recent past, building construction activities in 
our country have been carried out without much 
attention to environmental issues and this has 
caused tremendous pressure on various finite 
natural resources. The green cover, water bodies and 
ground water resources have been forced to give way 
to the rapid construction activities. Modern buildings 
generally have high levels of energy consumption 
because of requirements of air-conditioning and 
lighting in addition to water consumption. In this 
scenario, it is necessary to critically assess the 
utilization of natural resources in these activities.” 
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19. The very purpose of including the construction projects 
in the EIA Notification was the failure of the local bodies to 
ensure compliance with environmental norms. The 
ULB’s/DA’s have always had specific stipulation on 
environmental concerns. However, such conditions were 
never adhered to or made a pre-requisite to such sanction. 
It was therefore the case of MoEF&CC that the local body 
have been approving new construction projects without 
adhering to environmental norms. Now, the MoEF&CC itself 
is taking a step in backward direction without there being 
any changes brought about in the capacity and technical 
competence of the local body to assess, evaluate and 
monitor the environmental norms or to ensure compliance. 

20. The EIA Notification, 2006, has a comprehensive 
process for evaluating the impact on environment which 
will not be the case after the said notification. For 
instance, the EIA Notification, 2006 provides Expert 
Appraisal Committee at the Centre and the State Expert 
Appraisal Committee at the State level. The composition of 
these committees comprises as per Appendix-VI to EIA 
Notification, 2006 of independent experts, such as, 
Environment Quality Expert, Sectoral Expert in Project 
Management etc. But as per the amendment notification the 
same local body which is responsible for the stipulation of 
the condition would be responsible for ensuring the 
compliance of the same with the help of Environmental cell 
and QBEAs. This is in contravention of the principle of 
nemo judex in sua causa, which is a principle of natural 
justice, meaning that a person cannot be judge of his own 
cause. Also, there is no technical expertise or competence 
within the local bodies to either evaluate impact or to 
ensure compliance of environmental conditions. 

 As per the EIA Notification 2006, clause 1.3 states 
“what are the likely impacts of the proposed activity on the 
existing facilities adjacent to the proposed site? (Such as 
open spaces, community facilities). But as per the amended 
notification of 2016, no such provision is laid down. 

xxx ………………………………..xxx……………………………xxx 

23. The MoEF&CC has failed to fulfil its statutory 
responsibilities. By transferring the powers to ULBs/ 
Development Authority, it has created a situation of conflict 
of interest as all the powers have been vested with the same 
authority. National documents (CAG Report, 2016) also 
discourage such an integration of environment condition to 
the sanctioning authority under the urban local bodies 
instead of independent assessment by environmental 
experts of building and construction projects. Thus for 
example, the report by Comptroller and Auditor General of 
India (CAG Report, 2016) clearly states that urban local 
bodies have not been performing on environmental 
parameters. In most compliance audit, the environmental 
parameters including MSW, Waste minimisation, e-waste 
etc have been grossly violated. 
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xxx ………………………………..xxx……………………………xxx 

31. … If principle 15 to 17 of the Rio Declaration is read 
along with clauses of the Paris Agreement, 2015, 
particularly, in face of precautionary approach, preventing 
irreparable damage forming definite environmental impact 
assessment to examine adverse impact on the environment, 
reduction on the growth of is carbon emission and to adopt 
best practices and achieve the ambitious targets between 
the stipulated time then the adopting cumulative effect of 
the Notification dated 9th December, 2016 would have some 
element of derogation. The Notification also ignores some 
essential features like source of water, source of raw 
material, urban ecology, provision of no development zone 
and construction face impacts. These aspects have a direct 
bearing on protection of environment and keeping in line 
with the Principle of Sustainable Development. It is 
important that there should be development and 
particularly, when the development is guided by the social 
cause but that development should not be permitted to 
cause irreparable loss to the environment and ecology. 
Sustainable development has to be the ultimate criteria. 
The Hon’ble Supreme Court in the case of N.D. Dayal v. 
Union of India, (2004) 9 SCC 362 deliberated upon the 
Doctrine of Sustainable Development and while comparing 
with the economic growth and well being held as under: 

“24. The right to development cannot be treated as a 
mere right to economic betterment or cannot be 
limited to as a misnomer to simple construction 
activities. The right to development encompasses 
much more than economic well being, and 
includes within its definition the guarantee of 
fundamental human rights. The 'development' is 
not related only to the growth of GNP. In the 
classic work - 'Development As Freedom' the Nobel 
prize winner Amartya Sen pointed out that 'the 
issue of development cannot be separated from 
the conceptual framework of human right'. This 
idea is also part of the UN Declaration on the 
Right to Development. The right to development 
includes the whole spectrum of civil, cultural, 
economic, political and social process, for the 
improvement of peoples' well being and 
realization of their full potential. It is an integral 
part of human right. Of course, construction of a 
dam or a mega project is definitely an attempt to 
achieve the goal of wholesome development. Such 
works could very well be treated as integral 
component for development.  

25.  Therefore, the adherence of sustainable 
development principle is a sine qua non for the 
maintenance of the symbiotic balance between 
the rights to environment and development. Right 
to environment is a fundamental right. On the 
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other hand right to development is also one. Here 
the right to 'sustainable development' cannot be 
singled out. Therefore, the concept of 'sustainable 
development' is to be treated an integral part of 
'life' under Article 21. The weighty concepts like 
intergenerational equity (State of Himachal 
Pradesh v. Ganesh Wood Products, [1995] 6 SCC 
363), public trust doctrine (MC Mehta v. Kamal 
Nath, [1997] 1 SCC 388 and precautionary 
principle (Vellore Citizens), which we declared as 
inseparable ingredients of our environmental 
jurisprudence, could only be nurtured by ensuring 
sustainable development. 

26.  To ensure sustainable development is one of the 
goals of Environmental Protection Act, 1986 (for 
short 'the Act') and this is quiet necessary to 
guarantee 'right to life' under Article 21. If the 
Act is not armed with the powers to ensure 
sustainable development, it will become a barren 
shell. In other words, sustainable development is 
one of the means to achieve the object and 
purpose of the Act as well as the protection of 
'life' under Article 21.Acknowledgment of this 
principle will breath new life into our 
environmental jurisprudence and constitutional 
resolve. Sustainable development could be 
achieved only by strict compliance of the 
directions under the Act. The object and purpose 
of the Act-"to provide for the protection and 
improvement of environment" could only be 
achieved by ensuring the strict compliance of its 
directions. The concerned authorities by 
exercising its powers under the Act will have to 
ensure the acquiescence of sustainable 
development. Therefore, the directions or 
conditions put forward by the Act need to be 
strictly complied with. Thus the power under the 
Act cannot be treated as a power simpliciter, but 
it is a power coupled with duty. It is the duty of 
the State to make sure the fulfilment of 
conditions or direction under the Act. Without 
strict compliance, right to environment under 
Article 21 could not be guaranteed and the 
purpose of the Act will also be defeated. The 
commitment to the conditions thereof is an 
obligation both under Article 21 and under the 
Act. The conditions glued to the environmental 
clearance for the Tehri Dam Project given by the 
Ministry of Environment vide its Order dated July 
19, 1990 has to be viewed from this perspective”. 

 Despite the above shortcomings of the Notification and 
some clauses suffering from legal infirmity, the impugned 
Notification has certainly good and effective aspects as 
well. As already noticed by us, it brings into effect a social 
cause of providing affordable housing to the poor strata of 
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the society. It also proposes to decentralize and bring 
authorities granting environmental clearance and those 
granting building permission together under a single 
window system so as to address environmental concerns. 
The concept of one window system is sought to be 
introduced. The Notification specifically provides for 
emphasis on the aspects that are required to be considered 
by the environmental cell with special focus on energy use, 
energy generated on site from on site renewable energy 
sources, water use and waste water generated, treated on 
site, waste segregated and treated on site, waste 
segregation and treated on site, tree plantation and 
maintenance. These are the few good features of the 
Notification which also do not suffer from element of 
illegality. ‘Housing for all by 2022’ is a purpose and object 
in conformity with the constitutional mandate. There would 
be collective and coordinated effort by the Environmental 
Cell, local and other authorities at the State level to 
expeditiously deal with en vironmental clearance.” 

Finding, conclusion and direction 

15. Tested on the touch stone of statutory scheme under EP Act and 

the principles of ‘Sustainable Development’ and ‘Precautionary’ principle 

to be enforced by this Tribunal under Section 15 read with Section 20 of 

the NGT Act and also having regard to the judgements of the Hon’ble 

Supreme Court and earlier judgment of this Tribunal dated 08.12.2017 

under similar circumstances, we are satisfied that the impugned 

Notification will result in diluting the existing mechanism for Impact 

Assessment by SEIAA and cannot thus be sustained. The same needs to 

be revisited in light of appropriate Expert studies to ensure that effective 

Impact Assessment takes place in respect of such projects so as to 

ensure that development of any such project takes place consistent with 

the ‘Precautionary’ and ‘Sustainable Development’ principles. We record 

our finding and conclusion accordingly. 

16. We note that even though stay granted by this Tribunal and Delhi 

High Court has been operative for the last more than four years and the 

impugned Notification has not been acted upon, no steps have been 

taken by the MoEF&CC either to file any reply or to seek variation of the 
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order by this Tribunal or by Delhi High Court and none appears to 

contest the matter. Thus, there will be no prejudice if such stay 

continues till any further step is taken in the matter after an expert study 

and conscious decision, as per law.   

The application is disposed of accordingly.  

I.A. No. 52/2019 also stands disposed of accordingly. 

A copy of this order be forwarded to MoEF&CC by e-mail for 

compliance.  

Adarsh Kumar Goel, CP 

Sudhir Agarwal, JM 

Arun Kumar Tyagi, JM 

Prof. A. Senthil Vel, EM 

December 23, 2022 
Original Application No. 1017/2018 
(I.A. No. 52/2019)  
SN 
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IN THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT

THE HONOURABLE THE CHIEF JUSTICE MR. A.J.DESAI

&

THE HONOURABLE MR.JUSTICE V.G.ARUN

WEDNESDAY, THE 6TH DAY OF MARCH 2024 / 16TH PHALGUNA, 1945

WP(C) NO. 3097 OF 2016

PETITIONER/S:

ONE EARTH ONE LIFE
AGED 57 YEARS
REPRESENTED BY ITS LEGAL CELL DIRECTOR, SRI.TONY 
THOMAS K., IRUMBAKACHOLA, MANNARKAD P.O., 
PALAKKAD DISTRICT.
BY ADVS.
SRI.RAJAN VISHNURAJ
SRI.P.CHANDRASEKHAR
SRI.V.HARISH
RENJITH THAMPAN (SR.)

RESPONDENT/S:

1 MINISTRY OF ENVIRONMENT, FORESTS AND CLIMATE 
CHANGE
FORESTS AND CLIMATE CHANGE, PARYAVARAN BHAVAN, 
CGO COMPLEX, LODHI ROAD, NEW DELHI - 110 003, 
REPRESENTED BY ITS SECRETARY.

2 STATE ENVIRONMENTAL IMPACT ASSESSMENT AUTHORITY
DIRECTORATE OF ENVIRONMENT AND CLIMATE CHANGE, 
PALLIMUKKU, PETTAH P.O., THIRUVANANTHAPURAM - 695
024.
BY ADVS.
SHRI.BABU P.L., CGC
MANU S., DSG OF INDIA
S. BIJU
V. TEKCHAND, SR. GP.

THIS  WRIT  PETITION  (CIVIL)  HAVING  COME  UP  FOR

ADMISSION  ON  06.03.2024,  THE  COURT  ON  THE  SAME  DAY

DELIVERED THE FOLLOWING: 
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J U D G M E N T

A. J. Desai, C. J.

The  question  involved  in  this  public  interest  litigation  is

‘whether a notification can be issued by the Government different

than  the  draft  notification  issued  for  the  purpose  involved

therein?’. 

2.  The  petitioner,  an  organization  registered  under  the

Travancore-Cochin  Scientific,  Literary  and  Charitable  Societies

Registration Act, 1955, working with the sole intention to protect

and  improve  the  forests  and  safeguard  the  environment,

challenged  Ext.  P1 notification  dated  22.12.2014 issued  by  the

Ministry of Environment, Forests and Climate Change on various

grounds, but mainly on the ground that the notification is contrary

to the draft notification issued on 11.09.2014 and the observation

in the notification that no objections or suggestions were received

by the Department in response to the draft notification is factually

incorrect. 

3.  Though  notice  was  issued  by  this  Court,  no  counter
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affidavit  came  to  be  filed  on  behalf  of  the  respondents  for  a

considerably long time. Thereafter, a Division Bench of this Court

passed the following order on 08.09.2020:-

“Though  orders  were  passed  in  the  year  2018

directing the respondents to respond to the prayers sought for

and though on several occasions, time was also granted by

this  court,  no  counter  affidavit  has  been  filed  to  the  writ

petition from 2016 onwards.

2. Mr.R.Prasanthkumar, learned Central Government

Counsel  for the respondents seeks some more time to file

counter affidavit. Though considerable time has been granted

for  the  above  said  purpose,  even  a  statement/counter

affidavit is not filed.

3.  Mr.V.Harish,  learned  counsel  for  the  petitioner

submitted  that  on  account  of  non-grant  of  stay  of  the

impugned  notification,  several  buildings  have  been

constructed without any environmental clearance. It is also

brought  to  the  notice  of  this  court  that  under  similar

circumstances, taking note of the failure in filing the counter

affidavit despite considerable time being granted, High Court

of  Karnataka  has  granted  interim  stay  of  the  impugned

notification No.3252(E) dated 22.12.2014. Learned counsel

for the petitioner also submitted that when the present writ
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petition  came  up  for  hearing,  after  perusal  of  the  files

produced  by  the  Ministry  of  Environment,  Forest  and

Climate Change, New Delhi, a Hon'ble Division Bench of

this court noticed that there was a letter of the Ministry of

Environment,  Forest  and  Climate  Change,  addressing  the

Law  Ministry,  accepting  the  mistake  in  the  impugned

notification  and  on  the  directions  of  the  Division  Bench,

copy  of  the  said  letter  was  also  furnished  to  the  learned

counsel for the petitioner.

4. On the above said aspect, learned counsel for the

petitioner  is  directed  to  produce  a  copy  of  the  letter  of

Ministry of Environment, Forest and Climate Change, New

Delhi  addressed  to  the  Law  Department.  He  is  further

directed to produce a copy of the order of stay granted by the

High Court of Karnataka.”

4. Thereafter,  the matter was again called by the Division

Bench on 17.09.2020 and the following order passed by which a

stay came to be granted against the modification to the definition

of  built  up  area  brought  about  by Ext.  P1  notification  dated

22.12.2014;

“The writ petition is filed by a voluntary organisation

challenging  an  amendment  to  the  Environmental  Impact
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Assessment Notification dated 22.12.2014 produced as Ext.

P1  issued  by  the  Ministry  of  Environment,  Forest  and

Climate Change, Government of India, New Delhi.

2. The grievance of the petitioner is that vide Ext.P1,

the first respondent has modified the definition of 'built up

area' providing exemptions to clause 8(a) and (b) from the

application  of  general  conditions  contained  under  the

Notification in question. It is also the case of the petitioner

that the impugned order is in contravention of sub-Rule (3)

of  Rule  5  of  the  Environment  (Protection)  Rules,  1986

('Rules,  1986'  for  brevity).  With  the  above  backdrop,  the

petitioner seeks to quash Ext.P1 notification to the extent to

which it inserts an amended Note that tinkers the impact and

scheme of the amending Notification No. SO1533(E) dated

14.09.2006  issued  under  sub-Rule  (3)  of  Rules,  1986,  by

inter alia modifying/diluting the definition of 'built up area'

and thus,  providing exemption to  clause  (8)(a)  by way of

Note  1  and  further  to  the  extent  to  which  the  amended

Notification exempts the entries under clause 8(a) and (b)

from the application of general conditions contained under

the  original  EIA  Notification,  2006,  and  for  other

consequential reliefs.

3.  When  the  matter  came  up  for  admission  on

27.01.2016,  respondents  were  granted  four  weeks'  time to

file counter affidavit and thereafter, the case was being listed
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periodically.  On  05.10.2016,  this  court  has  granted  three

weeks' time as a last chance to file counter affidavit, if any,

and  further  the  Ministry  of  Environment  was  directed  to

place  on  record  the  files  relating  to  the  decision  making

process.  Even  though  such  a  peremptory  direction  was

issued, no counter was filed in spite of periodical postings of

the case. On 14.06.2018, at the request of the respondents,

four weeks' time was again granted by this court and in spite

of  the  same,  it  was  not  filed.  Thereupon,  on  31.07.2018,

when the matter  was posted,  the Standing Counsel  sought

further time for additional instructions for a period of three

weeks  and  the  same  was  granted  as  a  last  chance.  On

27.05.2019,  the  learned  Standing  Counsel  for  the

Government of India submitted before the Court that he has

received instructions and had undertaken to file the counter

affidavit  within  three  weeks.  Accordingly,  the  matter  was

adjourned for a further period of three weeks. Subsequently,

when the matter was posted, there was no representation for

the respondents and therefore, the case was adjourned. The

case  was  posted  before  us  on  29.05.2020  and  it  was

adjourned to 16.06.2020 at  the request of the respondents.

On 16.06.2020, again time was sought for for filing counter

affidavit and accordingly, two weeks' time was granted, on

which day it was recorded that the counsel for the respondent

submitted that counter affidavit has been sent for filing and

due  to  Pandemic  Covid  -19,  there  is  some  delay.
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Accordingly, time was extended by a further period of two

weeks to file the counter affidavit and the case was posted to

14.08.2020.  On  14.08.2020,  time  was  again  sought  and

posted  the  case  to  08.09.2020.  On  08.09.2020,  a  detailed

order was passed by this Court expressing dissatisfaciton due

to  the  non-compliance  of  the  directions  to  file  counter

affidavit. However, the matter was posted to this day. Today

also,  no counter affidavit  is  filed.  However a statement is

filed by the counsel and submitted that the statement filed is

not authenticated by the concerned authority and the same

was filed on telephonic instructions. Learned counsel for the

petitioner has produced additional documents along with I.A.

No. 2 of 2020, inter alia various orders passed by this Court,

the  National  Green Tribunal,  Principal  Bench,  New Delhi

and other notifications/order  issued by the Government  of

India etc..

4.  We  have  heard  the  respective  counsel  for  the

purpose of interim orders since the interim orders was being

pressed for the Counsel for the petitioner on the ground that

in the guise of Ext. P1 notification, permits are granted in

absolute violation of the Environment (Protection) Act, and

the original EIA Notification issued in the year 2006. it is

also pointed out that the drastic amendment to section 8(a)

was brought without an appropriate draft notification, which

is a mandatory requirement under the notification issued by

the Government of India and therefore, Ext. P1 notification
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to that extent cannot be sustained and so also, the same is in

violation of the sub-Rule (3) of Rule 5 of the) Rules, 1986.

Learned  counsel  representing  the  central  Government

Counsel submitted that further time is required to place the

counter  affidavit  and  make  submissions  in  respect  of  the

contentions advanced by the petitioner

5. We have evaluated the rival submissions and is of

the  opinion  that  the  subject  matter  requires  serious

consideration, since we find that there is some force prima

facie  in  the  contentions  advanced  by  the  petitioner.

Therefore,  the  balance of  convenience requires  that  undue

advantage  is  not  taken  by  the  builders  by  carrying  out

constructions, in the guise of that part of Ext.P1 notification,

which  is  seriously  under  challenge  being  violative  of  the

Notification of the Government of India and the Rules, 1986.

Therefore, we are of the opinion that in order to protect the

environmental  issues,  an interim order is  granted effective

from today onwards. Therefore, there will be a stay of Ext.

P1 notification to the extent of modification by the definition

of built up area provided to clause 8(a) by way of Note 1 to

the  effect  that  the  projects  or  activities  shall  not  include

industrial  shed,  school,  college,  hostel  for  Educational

Institutions,  but  such buildings shall  ensure  environmental

management, solid and liquid waste management, rain water

harvesting and may use recycled materials, such as fly ash,

bricks, for a period of two months.”
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5.  Thereafter,  the  matter  was  listed  for  final  hearing.

Ultimately,  on 10.01.2024,  a  counter  affidavit  was filed  by the

respondents to which there is no rejoinder. 

6.  The  case  put  forth  by  the  petitioner  is  that  the  1st

respondent Ministry of Environment, Forests and Climate Change,

by issuing a draft notification dated 11.09.2014, had called upon

the persons interested in making any objection or suggestion to the

proposed amendment to the original notification dated 14.09.2006

issued by the Central Government with respect to the requirement

of  getting  environment  clearance  for  different  types of

construction. It  is  the  case  of  the  petitioner  that,  in  spite  of

receiving  several  suggestions  and  objections  to  the  draft

notification,  the respondent Department  issued final  notification

under Rule 5 of the Environment (Protection) Rules, 1986, stating

that  no  objections  or  suggestions  were  received  by  the

Department. 

7.  Learned  Senior  Counsel  appearing  for  the  petitioner

would submit that, for the first time, by filing a counter affidavit in

108



W. P. (C)  No. 3097 of 2016
-10-

the month of January 2024, the respondents tried to clarify that

there was  a  typographical error in issuing the notification dated

22.12.2014,  stating  that  no  objections  or  suggestions  were

received.  He  would  submit  that,  even  though  suggestions  or

objections  were  received,  as admitted  by  the  respondent

Department,  there  is  no  discussion  about  the  same in the  final

notification.  He  would  further  submit  that,  even  otherwise,  the

final  notification  is  totally  different  from  the  draft  notification

earlier issued on 11.09.2014. He would submit that, in the draft

notification,  it  is  specifically  mentioned  that  the  project  or

activities  covered  under  the  notification  will  be  residential

buildings, commercial buildings, hotels, hospitals, hostels, office

blocks, Information Technology / Software Development Units /

Parks,  whereas  by  the  final  notification,  certain  buildings  like

industrial  sheds,  schools,  colleges  and  hostel  for  educational

institutions  are  excluded,  which  was  not  the  intention  of  the

Department  while  issuing  the  draft  notification.  He  therefore

would submit that, on both these grounds, the notification dated
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22.12.2014 is required to be quashed and set aside. 

8.  He would  further  submit  that,  under  Section 23 of  the

General Clauses Act, 1897, if any changes are to be made after

previous publication of rules or bye-laws, certain conditions are

required to  be followed and  the most important  condition is  to

invite objections from the  public at large. He would submit that,

publishing  a  draft notification inviting objections or suggestions

and thereafter, issuing final notification totally different from the

draft  notification,  would vitiate  the process,  since there was no

occasion for the public to know about the changes made to  the

final notification. It is submitted that, even in the absence of any

objections or suggestions to the draft notification, the Government

cannot issue a different final notification. 

9.  Relying upon a decision of the Bombay High Court  in

Avinash  Ramakrishna  Kashiwar  and  Others  v.  State  of

Maharashtra and Others [AIR 2015 NOC 535] in PIL No. 72

of 2013 dated 10.12.2014, learned Senior Counsel would submit

that the Bombay High Court, on a similar set of facts, quashed and
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set aside a final notification which was different from the draft

notification. Reliance is also placed upon a decision of this Court

in  Kerala State Road Transport Corporation v. Saju Varkey

and Others [2018 (4) KHC 617]. He therefore would submit that

the writ petition requires to be allowed on these grounds. 

10. On the other hand, learned Central Government Counsel

would submit that, since there was a mistake on the part of the

authority while issuing the final notification dated 22.12.2014, in

stating that no objections or suggestions were received to the draft

notification,  they  tried  to  correct  the  same  by  informing  the

Ministry of  Law  and  Justice.   However,  the  Legislative

Department of the Ministry of Law and Justice by communication

dated 29.09.2016, informed that it  is  not possible  to amend the

notification. By taking us through the counter affidavit, he would

submit that the objections received by the Department have been

considered  and  thereafter,  the  notification  has  been  issued.  In

answer  to  the  contention  regarding  the  change  in  the  final

notification, he would submit that, earlier, almost all the buildings
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having  specified  built  up  area  were  required  to  obtain

environmental  clearance  certificate.  However,  buildings  like

industrial  sheds,  schools,  colleges  and  hostel  for  educational

institutions have been exempted by final notification. He would

submit that, the change was brought about considering the nature

of activity carried out in these buildings.  Therefore, there is no

adverse effect  on the public at large as far as  the  environment is

concerned.  He  would  submit  that,  under  Rule  5  of  the

Environment (Protection)  Rules,  1986,  the  Government  is

empowered to modify the Rules and therefore, the petition may be

dismissed. 

11. We have heard the learned Advocates appearing for the

respective parties. 

12.  The  draft  notification  issued  on  11.09.2014  reads  as

under:-

“MINISTRY OF ENVIRONMENT, FORESTS AND

CLIMATE CHANGE
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NOTIFICATION

New Delhi, the 11th September, 2014

S.O. 2319(E). The following draft notification further

to amend the notification of the Government of India in the

erstwhile Ministry of Environment and Forests number S.O.

1553(E),  dated  14th  September,  2006  which  the  Central

Government  proposes  to  issue,  in  exercise  of  the  powers

conferred by sub-section (1) and clause (v) of sub-section (2)

of section 3 of the Environment (Protection) Act, 1986 (29 of

1986), is hereby published, as required under sub-rule (3) of

rule 5 of the Environment (Protection) Rules, 1986 for the

information of the public likely to be affected thereby, and

notice is hereby given that the said notification will be taken

into consideration by the Central Government on or after the

expiry of sixty days from the date on which copies of the

Gazette  of  India  containing  this  notification  are  made

available to the public;

Any  person  interested  in  making  any  objection  or

suggestion  on  the  proposals  contained  in  the  draft

notification  may  do  so  in  writing  within  the  period  so

specified  through  post  to  the  Secretary,  Ministry  of

Environment,  Forests  and  Climate  Change,  Indira

Paryavaran Bhawan,  Jor  Bagh Road,  Aliganj,  New Delhi-

110 003 or electronically at email address: ad.  raju@nic.in  

mailto:ad.raju@nic.in
mailto:ad.raju@nic.in
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Draft Notification

In the Schedule to the said notification, for items 8(a) and

8(b), and the entries relating thereto, the following items and

entries shall be substituted, namely:-

(1) (2) (3) (4) (5)

“8 Building  /  Construction  projects  /  Area
Development projects and Townships

8(a) Building  and
Construction
Projects

≥20000 sq.mtrs
and 

<1,50,000
sq.mtrs  of
built-up area#

The built up area for
the  purpose  of  this
Notification  is
defined  as  ‘the  built
up  or  covered  area
on all  the  floors  put
together  including
basement(s)  and
other  service  areas,
which  are  proposed
in  the
building/construction
projects. 

Note:

(i)  The  projects  or
activities covered are
residential  buildings,
commercial
buildings,  hotels,
hospitals,  hostels,
office  blocks  and
information
technology / software
development  units  /
Parks

(ii)  “General
Condition”  is  not
applicable. 

8(b) Townships Covering  an ++All  projects  under
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and  Area
Development
projects

area  ≥  50  ha
and or built  up
area  ≥1,50,000
sq.mtrs++

Item  8(b)  shall  be
appraised  as  Category
B1

Note:

“General Condition” is
not applicable.”

[F. No. 19-2/2013-IA.III]

AJAY TYAGI, Jt. Secy.”

13.  In  the  said  notification,  in  the  second  paragraph,  the

public  at  large  was  invited  to  raise  objections  or  suggestions.

Accordingly,  the Department  had received many objections and

suggestions from various institutions or individuals throughout the

country,  evident  from  the  counter  filed  by  the  respondents.

However,  if  we see the language of  the  final  notification dated

22.12.2014, it  has been specifically stated that  no objections or

suggestions were received in response to the earlier  notification

dated  11.09.2014.  Final  notification  dated  22.12.2014  reads  as

under:-

“MINISTRY OF ENVIRONMENT, FORESTS AND

CLIMATE CHANGE
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NOTIFICATION

New Delhi, the 22nd December, 2014

S.O. 3252(E).-Whereas, a draft notification further to

amend the notification number S.O 1555(E), dated the 14 th

September,  2006  (hereinafter  referred  to  as  the  principal

notification), was published, as required under sub-rule (3)

of rule 5 of the Environment (Protection) Rules, 1986 in the

Gazette  of  India,  Extraordinary,  Part  II,  Section  3,  sub-

section  (ii)  vide  number  S.O.  2319,  (E)  dated  the  11th

September,  2014  (hereinafter  referred  to  as  the  said

notification),  inviting  objections  and  suggestions  from  all

persons likely to be affected thereby within a period of sixty

days from the date on which copies of Gazette containing the

said notification were made available to the public;

And  whereas,  copies  of  the  said  notification  were

made available to the public on 11th September, 2014; 

And whereas, no objections or suggestions have been

received  in  response  to  the  said  notification  within  the

specified period of sixty days; 

Now, therefore, in exercise of the powers conferred

by  Sub-section  (1)  and  clause  (v)  of  Sub-section  (2)  of

Section 3 of the said Environment (Protection) Act, 1986 (29

of 1986) read with clause (d) of sub-rule (3) of rule 5 of the

Environment  (Protection)  Rules,  1986,  the  Central
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Government hereby makes the following amendments in the

said notification, namely:-

In the principal  notification,  in the Schedule,  under

Column (1), for item 8 relating to Building / Construction

Projects  /  Area  Development  Projects  and Townships  and

sub-items 8  (a)  and 8 (b)  and the  entries  relating thereto,

specified  there  under,  the  following  item,  sub-items  and

entries shall be substituted, namely:-

(1) (2) (3) (4) (5)

“8 Building  or  Construction  projects  or  Area
Development projects and Townships

8(a) Building and
Construction
Projects

≥20000 sq.mtrs
and <1,50,000 
sq.mtrs of 
built-up area

The  term  “built  up
area” for the purpose
of  this  notification
the  built  up  or
covered  area  on  all
floors  put  together
including  its
basement  and  other
service  areas,  which
are  proposed  in  the
building  or
construction
projects. 

Note 1:- The projects
or activities shall not
include  industrial
shed,  school,  college,
hostel for educational
institution,  but  such
buildings  shall
ensure  sustainable
environmental
management,  solid
and  liquid  waste
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management,  rain
water harvesting and
may  use  recycled
materials such as fly
ash bricks. 

(ii)  “General
Conditions” shall not
apply. 

8 Townships
and  Area
Developmen
t projects

Covering  an
area  of  >50ha
and or built  up
area > 1,50,000
sq.mtrs.

A project of Township
and Area 
Development Projects 
covered under this 
item shall require an 
Environment 
Assessment report and
be appraised as 
Category ‘B1’ Project.

Note.- “General
Conditions”  shall  not
apply. 

[F. No. 19-2/2013-IA-III]
MANOJ KUMAR SINGH, Jt. Secy.”

In the above notification, it is specifically stated in paragraph 3

that no objections or suggestions were received. 

14. It is true that the authority had requested the Ministry of

Law  and  Justice  to  permit  them  to  amend  the  notification,

however, the same was refused by Ext. P11 communication dated

29.09.2016.  If  the  authority  had received  such  communication,

instead of  amending the  notification,  the  authority  should  have
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considered the objections and suggestions in detail and could have

issued a fresh notification which is not the case on hand. 

15.  As  far  as  the  proposal  made  in column  5  of  both

notifications  is  compared,  there  is  a  vast  difference in  the  final

notification, by which certain buildings are exempted from getting

environmental  clearance  certificates.  People  at  large  were  not

aware  about  the  intention  of  the  authority  to  modify  the  draft

notification and therefore,  in  our considered opinion,  there  is  a

breach of  Section 23 of  the General  Clauses Act,  1897,  which

reads as under:-

“23.  Provisions  applicable  to  making  of  rules  or

bye-laws after previous publication.—

Where, by any [Central Act] or Regulation, a power to

make rules or bye-laws is expressed to be given subject to the

condition of the rules or bye-laws being made after previous

publication,  then  the  following  provisions  shall  apply,

namely:— 

(1) the authority having power to make the rules or

bye-laws shall,  before making them, publish a draft  of the

proposed rules  or  bye-laws for  the  information of  persons
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likely to be affected thereby;

(2) the publication shall be made in such manner as

that authority deems to be sufficient, or, if the condition with

respect to previous publication so requires, in such manner as

the [Government concerned] prescribes;

(3)  there  shall  be  published with  the  draft  a  notice

specifying a date on or after which the draft will be taken into

consideration;

(4) the authority having power to make the rules or

bye-laws, and, where the rules or bye-laws are to be made

with  the  sanction,  approval  or  concurrence  of  another

authority, that authority also, shall consider any objection or

suggestion which may be received by the authority having

power to make the rules or bye-laws from any person with

respect to the draft before the date so specified;

(5) the publication in the [Official Gazette] of a rule

or bye-law purporting to  have been made in exercise of  a

power to make rules or bye-laws after previous publication

shall be conclusive proof that the rule or bye-law has been

duly made.”

16. Sub-sections (1) to (4) of Section 23 makes it clear that

the  public should be aware about the changes in the Rules, bye-
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laws etc. In the present case, the public was not aware about the

difference between the draft and the final notifications.

17. Rule 5 of the Environment (Protection) Rules, 1986 is

relevant to the case on hand, wherein also there is a requirement of

public notice. The said Rule, as it then stood, reads as under:-

“5. Prohibitions and restrictions on the location of

industries and the carrying on processes and operations

in different areas.- (1) The Central government may take

into consideration the following factors while prohibiting or

restricting  the  location  of  industries  and  carrying  on  of

processes and operations in different areas:-

(i) Standards for quality of environment in its various

aspects laid down for an area.

(ii) The maximum allowable limits of concentration

of various environmental pollutants (including noise) for an

area.

(iii)  The  likely  emission  or  discharge  of

environmental  pollutants  from  an  industry,  process  or

operation proposed to be prohibited or restricted.

(iv) The topographic and climatic features of an area.

(v) The biological diversity of the area which, in the
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opinion of the Central Government needs to be preserved.

(vi) Environmentally compatible land use.

(vii) Net adverse environmental impact likely to be

caused by an industry, process or operation proposed to be

prohibited or restricted.

(viii) Proximity to a protected area under the Ancient

Monuments  and  Archaeological  Sites  and  Remains  Act,

1958 or a sanctuary, National Park, game reserve or closed

area notified as such under the Wild Life (Protection) Act,

1972  or  places  protected  under  any  treaty,  agreement  or

convention  with  any  other  country  or  countries  or  in

pursuance  of  any  decision  made  in  any  international

conference, association or other body.

(ix) Proximity to human settlements.

(x)  Any  other  factor  as  may  be  considered  by  the

Central Government to be relevant to the protection of the

environment in an area.

(2)  While  prohibiting  or  restricting  the  location  of

industries and carrying on of processes and operations in an

area,  the  Central  Government  shall  follow  the  procedure

hereinafter laid down.

(3)   (a)  Whenever  it  appears  to  the  Central

Government  that  it  is  expedient  to  impose  prohibition  or
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restrictions on the locations of an industry or the carrying on

of processes and operations in an area, it may by notification

in  the  Official  Gazette  and  in  such  other  manner  as  the

Central Government may deem necessary from time to time,

give notice of its intention to do so.

(b) Every notification under clause  (a)  shall  give  a

brief  description  of  the  area,  the  industries,  operations,

processes in that area about which such notification pertains

and also specify the reasons for the imposition of prohibition

or restrictions on the locations of the industries and carrying

on of process or operations in that area.   

(c)  Any  person  interested  in  filing  an  objection

against  the  imposition  of  prohibition  or  restrictions  on

carrying  on  of  processes  or  operations  as  notified  under

clause (a) may do so in writing to the Central Government

within  sixty  days  from  the  date  of  publication  of  the

notification in the Official Gazette.

(d) The Central Government shall within a period of

one hundred and twenty days from the date of publication of

the  notification  in  the  Official  Gazette  consider  all  the

objections received against such notification and may within

five hundred forty five days from such day of publication

impose  prohibition  or  restrictions  on  location  of  such

industries and the carrying on of any process or operation in

an area.
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(4)  Notwithstanding  anything  contained  in  sub-rule

(3), whenever it appears to the Central Government that it is

in  public  interest  to  do  so,  it  may  dispense  with  the

requirement of notice under clause (a) of sub-rule (3).”

18. Considering the above aspect, we are of the considered

opinion  that  the  decisions  relied  upon  by  the  learned  Senior

Counsel  appearing  for  the  petitioner  in  Avinash (supra)  and

Kerala  State  Road  Transport  Corporation (supra)  are

applicable. 

19. Paragraphs 16 and 17 of the decision in Avinash’s case

are  relevant  for  our  consideration,  which  are  reproduced

hereunder:-

“16.  It  will  also  be  relevant  to  refer  to  the

observations of the Apex Court in the case of the Municipal

Corporation  Bhopal,  M.P.  v.  Misbahul  Hasan  and  Others

reported in (1972) 1 Supreme Court Cases 696. The Apex

Court while construing the provisions of Section 24 of the

M.P. General Clauses Act, 1955 which is pari materia with

Section  24  of  the  Bombay  General  Clauses  Act,  has

observed thus:-
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“13.  The  legislative  procedure  envisaged

by Section 24, set out above, is in consonance with

notions of justice and fair-play as it would enable

persons likely to be affected to be informed so that

they may take such steps as may be open to them to

have the wisdom of a proposal  duly debated and

considered before it becomes law. This mandatory

procedure was not  shown to have been complied

with area.”

17. It could thus be seen that it appears to be settled

position of law that the requirement of previous publication

inviting  objections  and  suggestions  is  not  an  empty

formality. It is with an intention to enable persons likely to

be affected, to be informed, so that they may take steps as

may be open to them and the objections/suggestions made

would  be  required  to  be  taken  into  consideration  by  the

authorities before issuing a final notification. In the present

case,  the  draft  notification  provided  for  establishment  of

headquarter of  the sub-division at  Sadak-Arjuni.  However,

the  final  notification  provides  for  establishment  of  the

headquarter  at  Morgaon-Arjuni.  It  could thus be  seen that

insofar as the establishment of headquarter is concerned, the

final  notification  is  totally  different  from  the  draft

notification.”

20.  Paragraph  14  of  the  decision  in  Kerala  State  Road
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Transport  Corporation’s  case is  also  relevant  to  the  case  on

hand, which is reproduced hereunder:-

“14.  The  provisions  of  Sections  99,  100  and  102

indicate that the procedure to be followed, while introducing

a  scheme,  or  modifying  an  existing  one,  is  one  that  is

designed  to  ensure  transparency  and  fairness  in  a  matter

involving pre-existing rights of private transport operators. It

follows, therefore, that there cannot be any finalization of a

scheme, which is different from the one that was proposed,

and  in  respect  of  which  objections  were  invited.  The

introduction of a restrictive element (in the instant case, the

stipulation that the maximum distance limit would apply to

the  saved  permits),  while  finalising  a  draft  that  did  not

contain  such  a  stipulation  has,  therefore,  to  be  seen  as

breaching  the  aforesaid  statutory  safeguard.  A  question

arises, however, as to whether, in these cases, the petitioners

had  a  pre-existing  right,  relatable  to  Ext.P5  scheme,  to

operate ordinary and OLS services without any restriction as

regards  distance?  Although  the  learned  counsel  for  the

respondent KSRTC would vehemently contend that the said

rights accrued to the private operators,  not through Ext.P5

scheme, but only through Ext.P9 G.O., we are of the view

that the rights/privileges granted to the petitioners through

Ext.P9 G.O. cannot be seen as divorced from Ext.P5.”
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In such circumstances, we are of the considered opinion that

the writ petition requires consideration. Accordingly, the same is

allowed. Notification dated 22.12.2014 is hereby quashed and set

aside. Needless to say, the respondent authority may issue fresh

notification,  in  accordance  with  law.  It  is  made  clear  that  the

petition  is  entertained  only  on  the  above  ground.  Other

contentions raised in this writ petition have not been examined on

merits. 

Pending  Interlocutory  Applications,  if  any,  shall  stand

closed.

Sd/-
A. J. DESAI

CHIEF JUSTICE
                         

              
 

Sd/-
V. G. ARUN

JUDGE

Eb
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APPENDIX OF WP(C) 3097/2016

PETITIONER EXHIBITS
EXHIBIT P1. A  TRUE  PHOTCOPY  OF  THE  GAZETTE

NOTIFICATION  NO.3252(E)  DATED
22.12.2014.

EXHIBIT P2. A  TRUE  PHOTOCOPY  OF  THE  DRAFT
NOTIFICATION  NO.S.O.2319(E)  DATED
11.09.2014.

EXHIBIT P3. A TRUE PHOTOCOPY OF THE MINUTES OF THE
39TH MEETING OF THE 2ND RESPONDENT HEL
ON 18.06.2015.

EXHIBIT P4. A  TRUE  PHOTOCOPY  OF  THE  LETTER  OF
REJECTION OF EC DATED 16.10.2007 ISSUED
BY THE 1ST RESPONDENT.

EXHIBIT P5. A  TRUE  PHOTOCOPY  OF  THE  OFFICE
MEMORANDUM DATED 09.06.2015.
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